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MDRT Information Retrieval Index Nos.: 2400.00, 7400.00  
 

SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

 
On Wednesday, July 21, 2010, the President signed into law the Dodd-Frank Wall 

Street Reform and Consumer Protection Act of 2010 (the “Dodd-Frank Act” or the 
“Act”).  The 2,300 page Act is  the largest set of reforms to the financial services 
marketplace in decades.  Several parts of the law have the potential to significantly impact 
life insurance producers and the broader industry. Title V, Subtitle A is the Federal 
Insurance Office Act of 2010, which creates a new Federal Insurance Office (the 
“Office”).    The Act also requires  (as AALU has previously reported), under the Investor 
Protection and Securities Reform Act of 2010, Title IX, Subtitle A, a study and report to 
Congress on the current regulatory oversight and duties of brokers, dealers, and 
investment advisors when providing personalized investment advice and recommendations 
about securities to retail customers, and provides the SEC with discretionary authority to 
write rules following the study to impose a fiduciary best interest standard on brokers, 
including those who sell variable life insurance products.  The Act also clarifies the SEC’s 
existing authority to require pre-purchase disclosures in securities transactions to 
investors, and calls for a General Accountability Office study on financial planning and 
the use of financial designations.  It addition, it creates new compensation disclosures and 
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mandates clawback policies in Investor Protection and Securities Reform Act of 2010, 
Title IX, Subtitle E. 

Federal Insurance Office (Title V, Subtitle A) 

 In previous Washington Reports, we outlined prior proposals to create the Federal Insurance Office, 
otherwise known as the “Office of National Insurance.”  The Federal Insurance Office created by the Act is 
substantially similar to a previous proposal which was analyzed in our Bulletin No. 09-113.   

             Section 502 of the Act establishes a Federal Insurance Office (the “Office”) with a Director 
appointed by the Treasury Secretary.  The Act excludes health, long-term care, and crop insurance from the 
Office’s jurisdiction and does not grant the Office or the Department of Treasury the authority to supervise 
or regulate the business of insurance. 

 Functions  

 The Office’s functions are as follows:  

 Monitor the insurance industry; 
 Monitor the extent traditionally under-served communities and consumers, minorities and low- and 

moderate-income persons have access to affordable insurance products (excepting health 
insurance); 

 Recommend insurers to the new Financial Stability Oversight Council that would be designated as 
nonbank financial companies subject to regulation;  

 Assist Treasury in administering the Terrorism Insurance Program; 
 Coordinate Federal efforts and establish Federal policy on prudential matters of international 

insurance (including representing the U.S. in the International Association of Insurance Supervisors 
and negotiating International Insurance Agreements); 

 Determine whether International Insurance Agreements preempt state insurance matters and consult 
with the states on these matters and matters of national importance;   

 Consult with the states and state insurance regulators regarding insurance matters of national and 
international importance;  

 Advise the Treasury Secretary on domestic and prudential international matters; and 
 Perform related duties at the request of the Treasury Secretary  

 Collection of Data  

 To perform the functions, the Office will collect data from insurers.  The Office may enter into 
information-sharing agreements, analyze and disseminate information, and issue reports.  The Office may 
also require insurers, other than those classified by the Office as “small insurers,” to submit information.  
(The Act defines Insurers as those that write insurance or reinsure risks and issue contracts or policies in at 
least one state.)  Prior to collecting the data from the insurer, the Office will work with the applicable 
federal or state regulatory agency or insurance regulator to ascertain if the information can instead be 
obtained from the agency or regulator.  The Office may share the information it collects with state 
insurance regulators.   

 Preemption of State Insurance Matters 
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            If the Director determines that a state insurance measure treats a foreign insurer less favorably than 
a state-authorized U.S. insurer, and the measure is inconsistent with a covered agreement, then the Director 
will deem the state insurance matter to be preempted.  The term “covered agreement” means a written 
bilateral or multilateral agreement entered into between the United States and a foreign government, 
authority, or regulatory entity regarding prudential - i.e., risk-limiting - measures applicable to the business 
of insurance or reinsurance.  The Director will notify and consult with the appropriate state and U.S. Trade 
Representative.   

 If, after considering the comments, the Director determines the state insurance matter is preempted, 
the Director will notify the state and establish a reasonable time period for the determination to become 
effective.  The Director shall also notify House of Representatives Committees on Financial Services and 
Ways and Means and the Senate Committees on Banking, Housing, and Urban Affairs and Finance.  A 
determination of preemption prohibits the state from enforcing the state insurance matter, to the extent 
preempted.   

            The Director will not preempt a measure that governs insurer’s rates, premiums, underwriting or 
sales practices, state coverage requirements, state antitrust law preemption, or a measure governing the 
capital or solvency of an insurer unless the measure is less favorable for a foreign insurer as compared to a 
U.S. insurer. 

 Director’s Reports to the President and Congress 

  Annual Reports            

 The Director will submit an annual report each September 30, beginning in 2011, to the President, 
the House of Representatives Committees on Financial Services and Ways and Means and the Senate 
Banking, Housing, and Urban Affairs and Finance Committees.  The report will cover the insurance 
industry, actions taken by the Director regarding potential preemptions of state insurance matters.  The 
Director will also submit an annual report the to House of Representatives Committees on Financial 
Services and the Senate Banking, Housing, and Urban Affairs Committee on any other matter requested by 
the committees or deemed relevant by the Director.   

  Reports on U.S. and Global Reinsurance Market 

 The Director will submit to the House of Representatives Committee on Financial Services and the 
Senate Bank, Housing, and Urban Affairs Committee: 

 A report, no later than September 30, 2012, on the breadth and scope of the global reinsurance 
market and the role the market plays in the United States; and 

 A report, no later than January 1, 2013, and updated by January 1, 2015, on the impact of the 
reinsurance reform part of the Act on the ability of state regulators to access reinsurance information 
for regulated companies. 

  Study and Report on Modernizing and Improving Insurance Regulation 

 Within 18 months of the enactment, the Director will study and submit a report to Congress on how 
to modernize and improve the system of insurance regulation in the United States.  To create the report, the 
Director will consult with state insurance regulators, consumer organizations, representatives of the 
insurance industry, policyholders, and other organizations and experts.  The Director is to consider: 



 
 

4

systemic risk regulation; capital standards and the relationship between capital allocation and liabilities, 
including standards on liquidity and duration risk; consumer protection for insurance products and practices 
(including the gaps in state regulation); national uniformity of state regulation; regulation of insurance 
companies and affiliates on a consolidated basis; and international coordination of insurance regulation. 

 The report will also factor in an analysis of potential Federal regulation including: the costs and 
benefits of potential Federal regulation of insurance (excluding health insurance); feasibility of Federal 
regulation of certain lines of insurance, rather than all lines of insurance; ability of potential Federal 
regulation to eliminate or minimize regulatory arbitrage; the impact foreign regulation may have on 
potential Federal regulation; ability of potential Federal regulation to provide consumer protection for 
policyholders; potential consequences of subjecting insurance companies to Federal regulation; and any 
other factors the Director deems appropriate. 

 
Investor Protection (Title IX, Subtitle A) 
 

Study and Rulemaking Regarding Obligations of Brokers, Dealers, and Investment Advisers 
 
Study and Report 

 
Section 913 requires the SEC to conduct a six-month study of the effectiveness of existing legal and 

regulatory standard of care obligations for brokers, dealers, and investment advisers. The study is to 
determine whether there are gaps, shortcomings, or overlaps in legal or regulatory authority for brokers, 
dealers, and investment advisers and any affiliated persons when providing personalized investment advice 
about securities to retail customers. 

 
The statutory requirements for the study and report include thirteen considerations, some with 

multiple subparts, which the SEC must incorporate into its findings and conclusions. The SEC is also 
required to request public comment and data, and in fact released its first request for public comment on 
July 27. Comments are be submitted to the Commission no later than August 30, 2010.  

 
The study and accompanying report to the House Financial Services and Senate Banking 

Committees is required to be completed and delivered by January 21, 2011. 
 

Grant of Rulemaking Authority 
 
Section 913, subsection (f) permits, but does not require, the SEC to commence a rulemaking 

subsequent to the study and required report to Congress. The SEC must consider the findings and 
conclusions of their study when determining whether and how to proceed with a rulemaking. Separately, 
the Commission is given discretionary rulemaking authority through amendments to the Securities and 
Exchange Act of 1934 (15 U.S.C. 78o; the Exchange Act) to impose a standard of care for brokers and 
dealers that shall be the same as the standard of conduct applicable to an investment adviser under Section 
211 of the Investment Advisers Act of 1940 (the Advisers Act).  

 
Further, amendments to Section 211 of the Advisers Act give the SEC discretionary authority write 

rules stipulating that brokers, dealers, and investment advisers shall act in the best interests of their retail 
customers without regard to the financial or other interests of the broker, dealer, or investment adviser 
when providing personalized investment advice about securities to such customers.  
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The receipt of commissions for the sale of securities will not, in and of itself, trigger a violation of 
this standard, nor will the sale of a proprietary or limited range of securities products. Additionally, under 
such a rule, brokers or dealers and their registered representatives shall not owe a continuing duty of care 
after providing personalized investment advice about securities.  
 
 It should be noted that AALU will be working closely with the SEC as the study process unfolds to 
convey several pieces of relevant information, chiefly among them the unique role of life insurance agents 
in providing financial security for consumers and the nature of underwritten variable insurance products in 
contrast to more traditional securities instruments. The 30-day comment period will be the first opportunity 
to provide technical feedback, but the Commission has indicated willingness to meet throughout the course 
of the study, reflecting that there will be several junctures for which input is welcomed and/or requested.  
 

Clarification of Commission Authority Regarding Investor Disclosures Before Purchase of 
Investment Products and Services 
 
In Section 919, the Exchange act was amended to clarify the SEC’s discretionary authority to issue 

rules that would require a broker or dealer to disclose documents and information to retail investors prior to 
their purchase of an investment product. The statute stipulates that, should the SEC promulgate such rules, 
the disclosed information must be presented in a summary format, contain clear and concise investment 
objectives, strategies, costs, and risks, and contain any compensation received by the broker or dealer in 
connection with the purchase of the investment product.  

 
Study on Financial Planners and the Use of Financial Designations 

 
 Section 919C requires the Comptroller General of the United States of the Government 
Accountability Office to conduct a study to evaluate the effectiveness of state and federal consumer 
protection regulations regarding financial professionals who ‘hold themselves out’ as financial planners 
through the use of financial designations and other marketing materials.  
 
 The Comptroller General is given six months from the date of enactment to conduct the study 
before reporting on its conclusions to the House Financial Services and Senate Banking Committees. There 
are eight considerations contained in the study, including but not limited to, examination of the role of 
financial planners in providing advice regarding the management of financial resources, which would 
include areas such as investment planning, income tax planning, estate planning, retirement planning, and 
risk management; evaluation of risks posed to investors and consumers by financial planners when 
providing planning services in connection with the sale of insurance and securities; and consideration of 
benefits to investors and consumers from the regulation and professional oversight of financial planners.  
 
 When providing recommendations to Congress, the Comptroller General must consider the 
appropriate regulatory framework for the regulation of financial planners and the appropriate scope of 
regulations needed to adequately set forth competency standards, ethical guidelines, and disciplinary 
authority for the benefit of consumers.  

Executive Compensation (Title IX, Subtitle E) 

 Say on Pay 
  
 The Act mandates ‘say-on-pay’ -- a nonbinding shareholder vote to approve executive 
compensation.  Such votes must take place at least once every three years.   
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 Compensation Clawbacks 
 
 If executive compensation is based on financial statements, and the company restates its financials, 
any compensation for the three years preceding the restatement that is in excess of what would have been 
paid under the restated results must be returned to the company.  This policy is to be enforced by the listing 
exchanges, as the Act authorizes the SEC to adopt new rules requiring the exchanges to adopt listing 
standards mandating this policy. 
 
 Enhanced Disclosures of Pay Versus Performance and Hedging 
  
 The Act requires companies to disclose:  

 The connection between executive compensation and the company’s financial performance;  
 The ratio between the CEO’s compensation and the median compensation of all employees; and 
 Whether the company prohibits employees and directors from hedging against a decrease in the 

value of the company’s stock. 
 
 Required Independence of Compensation Committee 
 
 The Act also requires that directors on compensation committees be independent of the company 
and its management. 

 
Any AALU member who wishes to obtain a copy of the Dodd-Frank Act (bearing in mind that you 

will be receiving a copy of an ungainly 2,300 page document) may do so through the following means: (1) 
use hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org and enter 
the Member Portal with your last name and birth date and select Current Washington Report for linkage to 
source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington 
Report.  As of the date this Washington Report is being completed neither of the above texts is available.  It 
may therefore take some time before we can satisfactorily respond to your requests for copies. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

http://www.aalu.org/
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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